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Group on Earth Observations

1. Purpose
1.1 This summary document[footnoteRef:2] addresses the legal options for the exchange of data, metadata, and products [referred to as “data” or “databases” below] through the GEOSS Data Collection of Open Resources for Everyone (Data-CORE). The GEOSS Data-CORE is a distributed pool of documented data contributed by the Group on Earth Observations (GEO) community through databases under the following principles, as set forth in the 2010 GEOSS Action Plan: [2:  A draft of the full background white paper is available upon request.] 

a. The data are free of restrictions on re-use;
b. User registration or login to access or use the data is permitted;
c. Attribution of the data provider is permitted as a condition of use; and
d. Marginal cost recovery charges (i.e., not greater than the cost of reproduction and distribution) are permitted.
1.2 It is important to note that user registration, attribution of provider, and marginal cost recovery charges[footnoteRef:3] for access to the data are permitted, but not required, and are not considered restrictions by GEO in the context of the GEOSS Data-CORE. [3:  For a definition and discussion of marginal cost pricing, see the Implementation Guidelines for the GEOSS Data Sharing Principles (2009).] 


2.  Findings and Conclusions
2.1 “Legal interoperability” of data made available through the GEOSS Data-CORE is essential for the effective sharing of data in GEOSS, which is a priority of the GEO Members. Legal interoperability for data means that the legal rights, terms, and conditions of databases from two or more sources are compatible and the data may be combined by any user without compromising the legal rights of any of the data sources used. 
2.2 When substantial amounts of statutorily protected data are combined from two or more data sources, the new resulting database often will acquire the most restrictive rights from any of the sources used.
2.3 Public domain status is the best legal option for promoting the various social benefits and goals intended by GEO through the GEOSS Data-CORE by enabling the unrestricted re-use, re-dissemination, and legal interoperability of data. The public domain may be defined as encompassing content that is (1) not subject to copyright or related rights (including database protection rights), and (2) not subject to conditions on reuse imposed by other means.[footnoteRef:4] The public domain may be created formally by public laws through national legislation or regulation that expressly excludes certain categories of data and information from copyright or from other exclusive property protection, or by private-law waivers of rights. Public domain status may also be attained when the protection of the databases has exceeded the statutory term of protection (which is unlikely for almost all data made available through GEOSS), or by exclusions of certain subject matter from protection, such as facts. Rights under copyright or database protection laws arise automatically (i.e., they do not have to be claimed by a copyright filing or statement), unless expressly excluded or waived. Hence, express legislative or regulatory action is needed, or a waiver of all rights through a private law alternative (see, e.g., the CC0 or PDDL waivers in section 3.2, below) to make the data excluded or waived from protection, or to make the re-use and re-dissemination of data unrestricted. [4:  Private communication from Sarah Pearson to Paul Uhlir, 1 September 2011.] 

2.4 Ideally, databases already having public domain status should include a notice in their metadata or on the database owner's server informing potential users of their public domain status. The Creative Commons Public Domain Mark, listed in section 3.2, serves this purpose. Such a notice could help to overcome the incorrect assumption by some potential users that the data are subject to protection and have attendant restrictions on reuse. Such a notice would thereby promote the further use of the data and legal interoperability through the GEOSS Data-CORE.
2.5 Most databases, however, do not have public domain status and are protected in whole or in part under statutory intellectual property laws. In those cases, a legally valid waiver of rights can achieve a private-law equivalent of public domain status, or a common-use license can incorporate the attribution conditions allowed by the GEOSS Data-CORE (see the CC BY 3.0 and ODC BY 1.0 licenses in section 3.2). 
2.6 The endorsement by the GEO Plenary of either standard, accepted waivers or licenses, or other customized common-use licenses that meet all of the GEOSS Data-CORE conditions of access and unrestricted re-use of data, would help ensure certainty and legal interoperability of the data, and thus support the important GEO societal benefit goals. Common-use licenses and waivers also would help promote the contribution of databases through the GEOSS Data-CORE, because most jurisdictions do not have public domain status created by statute for the data compilations relevant to GEOSS.
2.7 It is important to note that the attribution term may not be legally enforceable for all data used in all jurisdictions. In those cases that it is not, attribution may be seen as a standard community practice or norm, or a moral or ethical imperative, which is not exactly the same as the legally enforceable attribution condition.
2.8 Data policies that promote full and open data exchange, but that are not formally codified through public laws, or through licenses and agreements, do not have the force of law.

3.  Recommendations for the 2011 GEO Plenary
1. The GEOSS Data-CORE’s terms and conditions can best be achieved through any of the following mechanisms: statutory public domain, a private-law waiver of rights, or a common-use license. 
2. If the database is not in the public domain as a result of a statutory or private-law waiver of rights, or by the expiration of the term of protection of any rights, the GEO Members and Affiliated Organizations should consider adopting a common-use data license with the following characteristics:
a. The  license must be compatible with the GEOSS Data-CORE principles as established in the 2010 GEOSS Action Plan; specifically:
- The data are free of restrictions on re-use;
- User registration or login to access or use the data is permitted;
- Attribution of the data provider is permitted as a condition of use; and
- Marginal cost recovery charges (i.e., not greater than the cost of reproduction and distribution) are permitted.
b. The license should be valid under the laws of as many different jurisdictions as possible. 
c. The license should be clear and simple enough not be confusing to the data provider or user. 
d. The license should be easy to recognize and find. 
e. The license should be embeddable in the data as machine readable metadata whenever possible. 
f. The license should be available in different languages, at a minimum in the language(s) of the country making the data available, as well as in English. 
g. The license may have any other terms and conditions, such as a disclaimer of warranty and liability, that do not restrict the user or conflict with any of the terms and conditions summarized in a-f above.
h. Finally, and perhaps most important, the data and the applicable license must be kept under the legal control of the data providers, and not GEO or GEOSS.

3. Based on these characteristics, the GEO Members and Participating Organizations should consider adopting one of the following existing private-law waivers or standard common-use licenses, which are presented below from pure public domain to the adoption of the legal attribution condition by license[footnoteRef:5]: [5:  Examples of standard, common-use licenses that meet the GEOSS Data-CORE terms and conditions, but that are geographically limited or constrained to a particular type of data and information (e.g., information generated by a government agency) include: the U.K. Open Government Licence for Public Sector Information (OGL), available at http://www.nationalarchives.gov.uk/doc/open-government-licence/, and the Norwegian Open Data License for Public Sector Information (NLOD), available at http://data.norge.no/nlod.
] 

a. Creative Commons Public Domain Mark.  The CC Public Domain Mark is used to mark and identify data sets already in the public domain, enabling their more ready identification in global web searches. For a full description, see http://creativecommons.org/choose/mark/.
b. Creative Commons Public Domain Dedication (CC0).  To the extent possible under law across the world, the person or authority who associates CC0 with the work waives all copyright and related or neighboring rights to this work. For the text of this waiver, see: http://creativecommons.org/choose/zero/.
c. Open Data Commons Public Domain Dedication and License (PDDL).  The PDDL allows the database user to “copy, distribute and use the database”; “produce works from the database”; and “modify, transfer and build upon the database.” See: http://www.opendatacommons.org/licenses/pddl/1-0/ for the full text of the license and waiver.
d. Creative Commons Attribution License (CC BY 3.0).  The CC BY 3.0 license allows the database user “to Share – to copy, distribute and transmit the work”, and “to Remix – to adapt the work”, as long as the user “attribute[s] the work in the manner specified by the author or licensor” (plus some other conditions described in the license).  See: http://creativecommons.org/licenses/by/3.0/legalcode for the full text.
e. Open Data Commons Attribution License (ODC BY 1.0).  The ODC BY 1.0 license allows the database user “To Share: To copy, distribute and use the work”, “To Create: To produce works from the database”; and “To Adapt: To modify, transform and build upon the database”, as long as the user “attribute[s] any public use of the database, or works produced from the database, in the manner specified in the license.”  See http://www.opendatacommons.org/licenses/by/ for the full text.

[bookmark: toc-anchor-341-5][bookmark: 1-0-definitions-of-capitalised-words][bookmark: toc-anchor-341-6][bookmark: 2-0-what-this-license-covers][bookmark: toc-anchor-341-7][bookmark: 3-0-rights-granted][bookmark: toc-anchor-341-8][bookmark: 4-0-conditions-of-use][bookmark: toc-anchor-341-9][bookmark: 5-0-moral-rights][bookmark: toc-anchor-341-10][bookmark: 6-0-fair-dealing-database-exceptions-and][bookmark: toc-anchor-341-11][bookmark: 7-0-warranties-and-disclaimer][bookmark: toc-anchor-341-12][bookmark: 8-0-limitation-of-liability][bookmark: toc-anchor-341-13][bookmark: 9-0-termination-of-your-rights-under-thi][bookmark: toc-anchor-341-14][bookmark: 10-0-general][bookmark: toc-anchor-341-15][bookmark: preamble]4. Custom licenses that have the same terms and conditions as the characteristics listed in recommendation 2 above can also be used to provide data through the GEOSS Data-CORE, although such custom licenses will not be vetted and approved by the GEO Members in advance.
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